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1. General provisions

1.1.  The following Terms and Conditions of Purchase form an integral part of all or-
ders placed by the buyer with its business suppliers. If special agreements de-
viating from these Terms and Conditions of Purchase are made for a specific
order, the Terms and Conditions of Purchase are subordinate and supplemen-
tary.

1.2. Deviating general terms and conditions of the supplier are hereby rejected, even
in the event that they are communicated to the buyer in letters of confirmation
or in any other way. The unconditional acceptance of order confirmations or de-
liveries does not constitute acceptance of such terms and conditions by the
buyer.

1.3.  All agreements made between the buyer and the supplier for the purpose of
executing this contract must be made in writing in order to be valid.

1.4. Neither a handwritten signature nor an electronic signature is required to comply
with the requirement for the written form. Messages sent by fax or email fulfill
the requirement for the written form in the same way as other text forms, without
the conclusion of the declaration having to be specifically indicated.

2. Orders

2.1. Orders are binding if they are made in writing or confirmed by us in writing after
being placed verbally.

2.2.  An order from the buyer can only be accepted within a period of 14 days, unless
otherwise agreed. If the supplier does not accept the order within the period, the
buyer is entitled to cancel their order.

2.3. The buyer may request changes to the design and execution of the delivery item
within the scope of what is reasonable for the supplier. The effects of such
changes, in particular with regard to additional and reduced costs as well as
delivery dates, are to be settled appropriately by mutual agreement between the
buyer and the supplier.

2.4. The buyer does not assume any costs for ideas, presentations, or the prepara-
tion of offers by the supplier.

3. Delivery and shipping

3.1. Thedelivery dates and delivery periods specified in the purchase order are bind-
ing. The supplier is obliged to inform the buyer immediately in writing if circum-
stances arise or become apparent to them which indicate that the delivery dates
or delivery periods stated in the purchase order cannot be met. Such notification
does not have any effect on the buyer’s claims against the supplier.

3.2. Receipt of the goods at the location specified in the purchase order is decisive
when determining compliance with the delivery date or the delivery period. The
supplier bears the risk of accidental loss and accidental deterioration until the
delivery items are handed over at the place of destination.

3.3. The buyer is entitled to refuse to accept goods delivered before the agreed de-
livery date and is entitled to return them or store them with a third party at the
contractor's expense and risk.

3.4. The delivery items must be properly packed and shipped. Delivery notes and
packing slips must be enclosed with each delivery. The order number and the
identifiers requested from the buyer in the purchase order must be stated in all
documents. All consequences arising from the failure to provide this information
are borne by the supplier.

3.5.  Notwithstanding the statutory provisions, the supplier bears the costs for the re-
turn transportation as well as the recycling and disposal of packaging that does
not meet the statutory requirements.

4. Delay in delivery and default in acceptance

4.1. If the supplier defaults on delivery, the buyer is entitled to demand a contractual
penalty of 0.5 % of the order value per week commenced up to a maximum of
5 % of the order value. The buyer may demand the contractual penalty if they
reserve the right to do so no later than one month after acceptance of the last
delivery to be made under the purchase order. The supplier reserves the right
to prove that the buyer has suffered no damage or significantly less damage as
a result of the delay.

4.2. The contractual penalty is offset against any claim for damages by the buyer
due to the delay in delivery. The assertion of any further claims for damages
remains unaffected.

4.3. Force majeure, industrial disputes, unrest, official measures, and other unfore-
seeable, unavoidable, and serious events release the buyer and the supplier
from their performance obligations for the duration of the disruption and to the
extent of their effect. This also applies if these events occur at a time when the
affected contracting party is in default. The contracting parties are obliged to
provide the necessary information immediately within the scope of what is rea-
sonable and to adapt their obligations to the changed circumstances in good
faith. This applies in particular if the delivery items are no longer usable for the
buyer due to the delay, taking into account economic considerations.

5. Quality and acceptance

5.1. The supplier warrants that the delivery items have the agreed quality, in partic-
ular with regard to their function, working speed, and precision, and that they
comply with the statutory requirements and the state of the art.

5.2. The buyer must inspect the delivery for any identifiable external defects within a
reasonable period of time and notify the supplier of such defects. The inspection
is carried out on a random sample basis and using the usual inspection methods
employed by the buyer. The obligation to inspect the delivery is waived if the
delivery items are to be resold unchanged by the buyer.

5.3. The notice of defects submitted by the buyer is considered to have been pro-
vided in a timely manner if it is received by the supplier within a period of seven
working days, beginning with the discovery of the defect. In the case of con-
cealed defects that cannot be identified on the basis of the inspection, this period
begins upon discovery of the defect.

5.4.  The buyer must notify the supplier of the substance of the defect. It is not nec-
essary to specify the exact nature of the defect and the scope of the goods af-
fected.

5.5. The buyer may not refuse to accept the delivery items due to insignificant de-
fects.

5.6. The supplier is obliged to comply with the limit values of the RoHS Directive
2011/65/EU as well as the substance restrictions of Annex XVII and the author-
ization requirements of Annex X1V of the REACH Regulation (EC) No 1907/2006
for all deliveries. In addition, the supplier will, without being requested to do so,
comply with its notification obligations pursuant to Article 33 of the REACH Reg-
ulation if a “substance of very high concern” (SVHC) >0.1 % (w/w) is contained
in the partial product within the meaning of the REACH Regulation. The supplier
is also obliged to provide information to compliance@smyczek.de, without being
requested to do so, of any substances listed in the Declaration List (DSL) of the
IEC 62474 standard “Material Declaration for Products of and for the Electro-
technical Industry” if these are contained in the delivered product or material
above the declaration limits specified in the IEC standard.

6. Invoice and terms of payment

6.1. The price stated in the purchase order is binding and is subject to the statutory
value added tax payable in each case. The agreed prices are free to the location
specified in the purchase order, including freight, packaging, and other ancillary
costs. Deliveries are to be insured against transport damage at the supplier's
expense.

6.2. The invoice must contain the order number and the identifiers requested in the
purchase order, as well as comply with all other statutory requirements. All con-
sequences arising from the failure to provide this information are borne by the
supplier; in particular, the supplier is not authorized to assert their claim against
the buyer.

6.3. Paymentis to be made by the buyer within 14 days less a 3 % discount or within
30 days without a discount.
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6.4.

6.5.

6.6.

Payment and discount periods commence upon receipt of a proper invoice by
the buyer, but do not commence before receipt of the goods and, if documenta-
tion or similar records are included in the scope of performance, not before they
have been handed over to the buyer in accordance with the terms of the con-
tract.

Payment is to be made subject to proper delivery and correct pricing and calcu-
lations. If a defect subject to warranty is identified, the buyer is entitled to with-
hold payment until the warranty obligation has been fulfilled.

The buyer is entitled to rights of set-off and rights of retention against the sup-
plier to the extent permitted by law.

7. Set-off and assignment of the supplier

71.

7.2.

The supplier is only entitled to set off claims with respect to the buyer if the
claims have been recognized in writing or legally established.

The supplier is not entitled to assign its claims with respect to the buyer or to
have them collected by third parties without the buyer’s written consent; this
does not apply if an agreement regarding extended retention of title by the sup-
plier is in place. Section 354a of the German Commercial Code (HGB) remains
unaffected.

8. Liability for material defects

8.1.

8.2.

8.3.

8.3.

8.4.

8.5.

8.6.

8.7.

8.8.

The delivery must be free of material defects and must comply with the contrac-
tually agreed properties, in particular the agreed quantity, quality, and suitability
for use as well as the codes of practice and the statutory requirements.

The buyer is entitled to the statutory claims for defects in full. In all cases, the
buyer is entitled to demand that the supplier, at their discretion, either rectifies
the defect or delivers a new item. If the supplier fails to comply with the buyer’s
request for subsequent performance without a justifiable reason, the buyer may
withdraw from the contract without setting a further deadline and return the
goods at the supplier’s expense and risk. All costs required for the purpose of
subsequent performance are borne by the supplier. If the same goods are re-
peatedly delivered with defects, the buyer is entitled to withdraw from the con-
tract, including for the unfulfilled scope of delivery, after providing written notifi-
cation of repeated defective performance.

The right to damages, in particular the right to damages in lieu of performance,
is expressly reserved.

The statutory rights of recourse of the buyer against the supplier within a supply
chain also apply if the delivery items at the end of the supply chain were not
delivered to a consumer but to an entrepreneur.

In the event of a culpable breach of duty that goes beyond the delivery of defec-
tive goods — in particular, the breach of a duty to inform, advise, or inspect — the
buyer may demand damages for the resulting consequential damage caused by
the defect as well as the consequential damage paid to the buyer’s customer in
accordance with the statutory obligation and as specified in point 11. Conse-
quential damage caused by a defect is the damage the buyer suffers to legal
assets other than the goods themselves as a result of the delivery of defective
goods.

The warranty period is 24 months, beginning with the statutory limitation period.
The warranty period for repairs and replacement deliveries is one year from ful-
fillment of the warranty obligation. However, it will not end before the warranty
period applicable to the original delivery expires. If and to the extent to which the
delivery items cannot be used by the buyer in accordance with the contract as a
result of subsequent performance by the supplier, the warranty period will be
extended by the duration of this interruption.

The buyer will provide the supplier with the parts to be replaced upon request
without delay and at the supplier's expense.

Claims on the part of the buyer arising from the German Product Liability Act,
tortious acts, or actions performed without authority remain unrestricted. Guar-
antees of quality and durability must be expressly designated as such in writing.

The supplier must inform the buyer of safety-relevant defects that are subse-
quently identified as a result of product observations even after the expiry of the
warranty period.

9. Liability of the buyer

The buyer is released from any liability toward the supplier unless the buyer has
acted with intent or gross negligence or a case of mandatory liability occurs, in
particular injury to life, limb, or health, or there is a breach of material contractual
obligations. In the event of a breach of material contractual obligations, however,
the buyer’s liability is limited to typically foreseeable damage.

10. Product liability

10.1.

10.2.

10.3.

If and to the extent that the supplier is responsible for a product defect or the
violation of statutory or official safety regulations, the supplier will indemnify the
buyer against claims for damages by third parties and fines imposed by the au-
thorities upon first written request. In addition, the buyer is entitled to reimburse-
ment of all expenses they incur, in particular in connection with recall campaigns
initiated by them for this reason. The buyer will inform the supplier in advance
of the type and scope of recall campaigns, insofar as this is possible and rea-
sonable. The buyer reserves the right to assert further claims.

The same applies to the extent that product defects are attributable to perfor-
mance rendered by the supplier’s upstream suppliers and subcontractors.

The supplier is obliged to maintain sufficient insurance cover against product
liability (cover of at least €2,500,000 per claim) and to provide the buyer with
written proof of this at any time upon request, in particular by means of written
confirmation from the supplier’s insurer.

11. Retention of title and provisions

1.1

11.2.

Retention of title by the supplier that goes beyond simple retention of title is not
accepted. Notwithstanding any retention of title by the supplier, the buyer is en-
titled to use the goods at any time without restriction, namely to process or sell
them and to transfer ownership of the delivery items to third parties, even if the
use by the buyer results in the loss of the retention of title.

If and to the extent that the supplier processes or transforms items provided by
the buyer into a new movable item, the buyer is deemed to be the manufacturer.
If an item is combined or inseparably intermixed with other items, the buyer ac-
quires co-ownership of the new item in proportion to the value of the items at the
time they were combined or intermixed. If items are combined or intermixed in
such a way that the supplier’s items are to be regarded as the main item, it is
agreed that the supplier will transfer co-ownership to the buyer on a pro rata
basis; the supplier will hold the co-ownership in safe custody for the buyer.

12. Withdrawal from the contract

12.1.

12.2.

The buyer may withdraw from the contract in whole or in part without substitution
if the supplier applies for the opening of insolvency proceedings or the supplier
fails to meet material obligations that are due to the buyer or third parties without
providing a justifiable reason. The buyer also has the right to withdraw from the
contract if individual enforcement measures are taken against the supplier.

The buyer’s statutory rights of withdrawal remain unaffected.

13. Confidentiality

13.1.

13.2.

13.4.

The buyer and the supplier are obliged to treat all commercial and technical
details that are not in the public domain and that become known to them through
the business relationship as business secrets.

Drawings, designs, samples, manufacturing instructions, internal company data,
tools, pieces of equipment, and similar items that the buyer has provided to the
supplier for the purpose of submitting an offer or carrying out a delivery remain
the property of the buyer. They may only be used for the purposes of the re-
spective contract between the supplier and the buyer and not for any other pur-
poses of the supplier; in particular, they may not be provided or otherwise made
available to third parties. The reproduction of such items is only permitted within
the scope of operational requirements and copyright regulations.

. Subcontractors must be placed under a corresponding obligation.

The contracting parties may only advertise their business relationship with prior
written consent.
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13.5.

These provisions also apply beyond the end of the contract. Employees of the
supplier must be placed under a corresponding obligation beyond the duration
of their employment relationship.

14. Property rights of third parties

14.1.

14.2.

The supplier warrants that no rights of third parties are infringed in connection
with the execution of the order.

In the event that claims are asserted against the buyer by third parties, the sup-
plier shall indemnify the buyer against all such claims upon first written request.
The obligation to indemnify relates to all expenses necessarily incurred by the
buyer from or in connection with the claim.

15. Place of performance, payment, and fulfillment

The place of performance, payment, and fulfillment for all obligations arising
from the legal relationship between the buyer and the supplier is Verl, Germany.
This provision also applies if the supplier renders performance for the buyer at
a different location or if the rescission of performance rendered is to take place
at a different location. Agreements regarding allocation of costs do not involve
any change to this provision.

16. Place of jurisdiction and applicable law

16.1.

The exclusive place of jurisdiction for all contractual and non-contractual dis-
putes arising from or in connection with these Terms and Conditions of Purchase

16.2.

is Verl, Germany. However, the buyer is entitled in individual cases to bring an
action before the courts having jurisdiction at the registered office of the supplier
or at other courts having jurisdiction by law.

The law of the Federal Republic of Germany applies exclusively to the conclu-
sion of the delivery transactions and to the contractual rights and obligations of
the buyer and the supplier arising from the delivery transactions, including pre-
contractual and other ancillary obligations, as well as to the interpretation. The
application of the United Nations Convention on Contracts for the International
Sale of Goods (CISG) is excluded.

17. Data protection

The data received about the supplier in connection with the business relation-
ship is processed by the buyer in accordance with data protection legislation.

18. Severability clause

If individual provisions of these Terms and Conditions of Purchase are or be-
come invalid, the remaining provisions remain valid. The provision concerned in
the General Terms and Conditions of Purchase will not be replaced by the sup-
plier's terms and conditions of business under any circumstances. The parties
are obliged to replace the invalid provision with a legally valid statement that
comes as close as possible to the economic sense and purpose of the invalid
provision.
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